
CONSTITUTION DAY 2011: WHAT SHOULD WE COMMEMMORATE? 
Sotirios Barber
My thanks to Professors Zuckert and Munoz for inviting me to give this talk. Thanks also to Beth L’Arrivee for making the arrangements and to all of you for turning out. This is my first formal address to a Notre Dame audience in some 25 years as a member of the faculty. My remarks this afternoon will prompt some of you to say that Professors Zuckert and Munoz should have waited a little longer.  I’m not saying this for laughs, for I’m not sure what this occasion calls for. 
 As you may know, Constitution Day was conceived by the late Senator Robert Byrd of West Virginia, who died last year at age 92. It was Senator Byrd who authored an amendment to the Appropriation’s Act of 2005 requiring schools that receive federal funds “to commemorate the forming and the signing of the Constitution.”   In words more like that of Confederate Virginia than loyalist West Virginian, Senator Byrd called the Constitution “the foundation of our freedoms.”  He said that “these few pages written on parchment” “established for all time the direction and structure of these United States.” Because he said he “care[ed] so deeply about this precious document,” he summoned “all Americans to take the time on September 17th to read, analyze, and reflect on the Constitution” and the legacy of its heroic framers, namely, “the great treasure that is our nation and our form of government.” By doing this, he concluded, “[e]ach of us” can help discharge “an obligation to hand that treasure on to future generations intact and strong and secure.”

Now, if we tried to be faithful to Senator Byrd’s intent we might have a problem, for Senator Byrd may have contradicted himself. Senator Byrd wanted us – or thought he wanted us – to celebrate the Constitution’s founding, an event that includes the signing ceremony on the closing day of the Constitutional Convention in Philadelphia on the 17th of September in 1787. But celebrating the founding of the Constitution is celebrating at least two things at once: the act of founding, and what that act produced, the document signed 223 years ago. Two different things, then: the constitutional document and the founding of the document. Yet, in reason, we can’t celebrate these two things at the same time – for they conflict with each other.

Founding a constitution is a kind of action with its own preconditions and its own set of virtues. To commemorate the founding we would commemorate crafting something for ends external and superior to the thing crafted. This thought is preserved in the Constitution’s Preamble, which declares the document established for the sake of ends like the common defense, the general welfare, and the blessings of liberty. As a matter of practical reason, ends are superior to means – so, from a framer’s view, the common defense and the general welfare are superior to institutions established to pursue those ends. 
Hear James Madison on this point. In January, 1788, five months before the Constitution became law on June 21, Madison said in Federalist 45 that “the real welfare of the . . . people, is the supreme object to be pursued; and . . . no form of government whatever has any other value than as it may be fitted for the attainment of this object.” 
Madison seemed dead serious about this principle. He applied it to the proposal of the Philadelphia Convention and to the Union itself. “Were the plan of the convention adverse to the public happiness,” he said, “my voice would be, reject the plan. Were the Union itself inconsistent with the public happiness, it would be, Abolish the Union” [45:309, Cooke] – the very Union, mind you, that the Articles of Confederation declared to be “perpetual” [Preamble and Art. XIII]. Thus, to commemorate the founding is to revisit a perspective in which the Constitution is both a mere proposal and a mere set of means. To commemorate the founding is to recall a point of view in which the Constitution is not the most important thing.

To commemorate the Constitution, on the other hand, we focus chiefly not on goods like the blessings of liberty and domestic tranquility, and we view the Constitution no longer as a mere set of means. Our focus now is a set of institutional rules, and these rules are supposed to be law – the supreme law of the land, according to Article VI.  
You can see the problem: If we celebrate the Constitution, we stand under the Constitution, so-to-speak; we stand in a position of respect for, and fidelity to, legal authority. If, on the other hand, we celebrate the founding, we celebrate the subordination of legal authority to intrinsically desirable ends and the virtues requisite to their pursuit. 
If we celebrate the Constitution we celebrate the virtue of obedience. Yet obedience is not a virtue of constitution makers as a type; their virtues are wisdom, magnanimity, and courage. The framers of our present constitution had their eye not on law but on the ends of government – substantive public purposes like national security and national prosperity. Their concern for the law of their day was not how to follow it, but how to evade it. They had the courage to act outside the law to disestablish our first constitution, which was the Articles of Confederation.  So it’s hard to see how we can celebrate a law that claims to be supreme law at the same time that we celebrate an act outside the supreme law of its day. 

Were Senator Byrd here this afternoon, he might respond to my observation as follows: “We can celebrate both the founding and the Constitution without contradicting ourselves because the act of founding our constitution was performed with sufficient wisdom to eliminate the need for further founding acts.” This wouldn’t have to mean the impossible; it wouldn’t have to mean that the framers created a perfect constitution that needed no further reform, for the Constitution itself assumes otherwise by providing for amendments (in Article V).  The framers would hardly provide for amending a constitution that they considered perfect. And I’m not saying that Senator Byrd believed that our constitution is perfect. 
Yet Senator Byrd spoke as if he believed (1) that Article V is adequate to any reform that the American people might need; and (2) that, like the founding generation, all generations of Americans will have what it takes to use Article V to effect needed institutional change. Only if Senator Byrd believed these things could he truthfully envision a secure, prosperous, equitable, and free nation stretching into the indefinite future in a manner continuous with the basic moral and institutional principles of a founding act. Only if we believed both in the adequacy of Article V and in our continuing ability as a nation to reform our institutions could we celebrate both the founding and the Constitution without fear of celebrating opposing things. 
Yet I doubt that any of us can look at the present shape of American politics and say either that we Americans are still capable of major institutional reform, or that we can realistically hope to pursue reform through the procedures of Article V. I deny, therefore, that we can do on this day what Senator Byrd wanted us to do in a serious and responsible way. 
We don’t have to observe Constitution Day in a serious and responsible way, of course. We could approach this day as a middle school event, complete with patriotic bunting and song. But Notre Dame isn’t middle school, and the views of a distinguished public servant like Robert Byrd deserve more than condescension. I believe that, on balance, Senator Byrd was right to want to pass our form of government to the indefinite future. But this won’t happen if Americans don’t face the Constitution’s problems. And to do that, we must adopt an attitude toward the Constitution that’s different from Senator Byrd’s attitude. 
The attitude I have in mind is something of an American tradition. This tradition began with the framers of the Constitution itself and stretches forward to include the Antifederalists and constitutional theorists of the Abolitionist and Nullificationist movements, the Progressive Movement, and present-day Catholic social thought. I refer to the tradition of criticizing constitutions, criticizing them in a comprehensive, thoughtful, and public-spirited way -- criticizing them as opposed to worshipping them. The facts of life in America today warrant a renewal of this critical tradition, for terms like “governmental dysfunction” (especially congressional dysfunction) and “failure of political leadership” (especially presidential leadership) are everywhere today, and these phenomena may be harbingers of constitutional failure. 
One question is whether we can cope with the prospect of constitutional failure in a constitutional manner, and the answer to this question depends on our view of what constitutionalism ultimately means. The late Walter Murphy, Princeton’s McCormick Professor of Jurisprudence and a proud alum of Notre Dame, distinguished a constitutionist from a constitutionalist. The constitutionalist was committed to the principles that animated the American Constitution; the constitutionist was committed to a particular expression of those principles – a document that records a particular constitutional settlement. Thus, a constitutionalist could have supported both the American Founding and the American Civil War, two excursions outside the law undertaken to bring the law into greater conformity with its principles. A strict constitutionist could have supported neither the Founding nor the Civil War, for both involved actions outside the letter of the law. Though he was a constitutionalist, Professor Murphy couldn’t be a constitutionist because he believed that in a world that is ultimately beyond human control, particular constitutions face continuing risks of failure, and hopes of dealing with inevitable failure lay entirely with cultivating moral and intellectual virtues beyond a strict fidelity to the letter of the law. To put the point differently, Professor Murphy believed that if, like Senator Byrd, we hope to pass our form of government to the generations ahead, we’ll need a lot more than Senator Byrd’s celebratory attitude toward the Constitution. 
The extent of this need is daunting. To preserve liberal constitutionalism we have to reconcile the nation’s desire for self-government with its membership in a global economy whose power centers bow to no national authority. We have to ask whether our commitment to economic growth is sustainable against looming environmental threats and the hostility of antiliberal forces ready to exploit the vulnerabilities of our high-tech society. We have to find ways to cultivate a sense of public purpose among young people who have been programmed to define success in personal terms on the myths that constitutions are designed chiefly to limit government in behalf of so-called private rights and that the common good is adequately served through artfully arranged private incentives. We have to anchor a liberal order in yearnings of the human soul beyond material success, yearnings that presently express themselves as forms of antiliberal zeal. Behind all these problems is the constitution maker’s oldest and largest problem: how to reconcile consent with wisdom. 

No one can be confident that we as a people or our political leaders will ever seriously address any of these challenges, much less meet them. And my confidence extends no further than a theoretical point, namely, that we can think seriously about constitutional reform – even by means outside the letter of the law – in a manner fully consistent with constitutional principle. Or, to put the point differently: we can celebrate the Constitution best by revisiting the founding, imagining ourselves in the framers’ position, and reopening questions they tried but failed to close. This would not be Senator Byrd’s way of celebrating the Constitution. It should be our way, however, and to show why I’ll show what’s wrong with Senator Byrd’s way.
***

Senator Byrd expected Americans to commemorate the Constitution in a triumphal spirit. If the Senator’s expectations governed here, one day each year we would gather and pretend to agree that the Constitution is precious, that it is the foundation of our basic liberties, that it will last forever, and that each generation is obligated to pass it to the next. We would not meet in the constructively critical spirit that tries to cope with the continuing and real possibility of constitutional failure, a possibility no one can successfully deny and that the framers themselves did not deny. 
From the perspective of framers, (1) a constitution is an instrument of ends like justice and the blessings of liberty; (2) these ends are real goods, and because they are real goods, (3) we can fail to achieve or approximate them. James Madison presupposes real goods in the passage of the 45th Federalist that I’ve already quoted and that deserves repeating: “No form of Government whatever,” he says, “has any other value than as it may be fitted for the attainment of” the people’s happiness.  He’s prepared to reject the Constitution and abolish the Union itself should either prove “inconsistent with the public happiness” (45:309). 
With these words Madison implicitly reduces all man-made schemes of government – all constitutions on the American model – to the status of means to things whose meaning and value are fixed by nature, not subject to our will. We can’t just take a vote and decide what life, liberty, and happiness are. Their nature is beyond our capacity to change and our definitions are mere attempts to capture their nature. That’s one reason why our efforts to pursue these goods can fail. 
On the other hand, Madison wasn’t always sensitive to the possibility of constitutional failure. Had he been, he might have been more receptive to a proposal of Thomas Jefferson regarding constitutional conventions. Jefferson proposed constitutional conventions to settle ordinary conflicts among the branches of the government. In Federalist 49, Madison rejects Jefferson’s advice because, he says, frequent appeals to the people would imply “defect[s] in the government” and deprive it “of that veneration which time bestows on everything, and without which perhaps the wisest and freest governments would not possess the requisite stability.” To this he adds that except perhaps for “a nation of philosophers” or Plato’s philosopher kings, “the most rational government” needs “the prejudices of the community on its side” (49:340). 
In light of this thought maybe we should commemorate the Constitution Senator Byrd’s way. Maybe we should tell ourselves that the Constitution will endure indefinitely as the source of our freedoms and the foundation of our national identity. We are hardly a nation of philosophers, and political instability might well result from a general awareness of the Constitution’s defects and the possibility of its failure. 
Let’s admit, however, if only to ourselves, that celebrating as Senator Byrd proposes would be a pretense for us -- perhaps a noble pretense, as Plato might say, but still a pretense. We know, and Senator Byrd surely knew, that our system has its problems and that his view of what grounds our freedoms and national identity are at best debatable. Despite Madison’s statement about the prejudices of the community, Madison knew the Constitution was imperfect. In letters to Jefferson of September and October of 1787, a mere five months before he wrote Federalist 49, Madison doubted that the Constitution would either achieve “its national objects” or prevent injustices by the states -- injustices, Madison said. “which everywhere excite disgust against the state governments.” 
The chief cause of Madison’s pessimism was the refusal of the Constitutional Convention’s to adopt a general congressional veto over state laws. (10 Papers 163-54, 209-14; Rutland, ed.) Madison also saw equal representation of small and large states in the Senate as “a lesser evil” forced on the Convention by political realities. These concessions of the Convention in behalf of state sovereignty ran counter to the large-republic argument that Madison offered in Federalist 10 as the heart of his constitutional theory. 
Such were the divisions in Madison’s mind in the late 1780s. In writing Federalist 49, therefore, he was advising reverence for a constitution that he believed to be seriously defective. Madison’s advice poses problems. The first would be identifying its addressees. Who exactly would Madison be talking to? Who should cultivate veneration for an admittedly defective constitution? Would the nation be divided into an enlightened few and a benighted many, with the few deceiving the many for the good of all? Might an elite judicial corps or a joint congressional committee affect needed constitutional change under cover of constitutional interpretation, for example? Since Madison was no populist, we can’t dismiss some such possibility as consistent with his principles if not his expectations. 
But if we granted such a possibility for argument’s sake, other problems would rush in. Constitutional interpretation has its limits – it can change our understanding of ideas like due process and equal protection, but it can’t reach the electoral college, the equal representation of states in the Senate, or a politics that, thanks partly to the framers themselves, emphasizes private interests over public purposes. Once interpretation reaches its limits, an enlightened few would find themselves cultivating reverence for a constitution they knew to be defective. Their question would be what ours is today: How can veneration for a defective constitution correct its defects?  How can constitution worship improve the nation’s ability to defend itself from foreign enemies or facilitate the well-being and foster the decency of its people? The Federalist Papers defend a scheme of government that is supposed to lead the public to a better understanding of its true interest. How could a defective constitution do this? 
We’re left to wonder, therefore, why anyone would follow Madison’s advice. Why would anyone foster reverence for an admittedly defective constitution? Such a constitution wouldn’t need reverence; it would need reform. It would need the constructive criticism that precedes reform. It would also need an institution of some sort that concerned itself with the problem of constitutional reform on a continuing basis, a stable institution to address a standing problem, the possibility of constitutional failure.

I don’t deny that we have to accept and work with a defective constitution, for there is no such thing as a perfect constitution. Elsewhere I’ve denied that a perfect constitution can exist even in theory. But accepting and working with a constitution is one thing, venerating it is another. Venerating something blinds us to its defects, the opportunities to correct them, and the need to foster the skills, attitudes, and institutions for correcting them. Taken seriously and to its logical limits, reverence for an imperfect constitution also risks moral disaster. Let me explain why this is so.
First, I repeat a point. Acknowledging the Constitution’s defects, as Madison did to Jefferson, presupposes that the constitution and the government it establishes are answerable to standards of good policy and right conduct that are not of its making – goods and standards that it can fail to approximate. Acknowledging potential failure thus goes hand in hand with belief in the existence of real goods and real standards – real goods as opposed to merely subjective or conventional goods. The Preamble records this understanding perfectly. It refers to things like justice and the general welfare. It places none of these ideas in quotation marks and scare quotes in the manner of sophisticated sophomores and their teachers. It includes not the slightest hint that it’s talking about an American conception of justice and other goods. It refers to justice. Justice plain and simple.
Reverence for a constitution implies a different view of the world. When we think of reverence we think of its highest form, our posture toward God.  We revere God the Creator or the maker. Senator Byrd apparently wants us to feel the same about the Constitution: It made us a nation, according to Senator Byrd, even though the Preamble indicates that it was the nation (an identifiable “We”) that made the Constitution. The Constitution is the source of our rights, says Senator Byrd, even though the Preamble, the Declaration of Independence, and the Ninth Amendment indicate that our rights came before the Constitution. But never mind the Preamble, the Declaration, and the Ninth Amendment. Let’s not appeal to any authority beyond our own common sense. Let’s grant Senator Byrd’s view for argument’s sake and see where it leads.

Let’s assume that the Constitution made us and that it is the source of our rights. Then let’s notice that the Constitution speaks for “We the People.” Now combine these thoughts. If the Constitution made us as a people, and if the Constitution speaks for us as a people, it follows that we made ourselves a people and that we are the source of our rights. We the People decide the biggest questions for ourselves: who and what we are, what’s good for us, what rights we have, how we should treat each other. Since the Constitution declares our voice the “supreme Law,” we as a people answer ultimately only to ourselves. Never mind higher authority, like God or nature; never mind the dissenting individual who appeals to higher authority; and never mind the rest of the “candid world” to which we once gave reasons for declaring our independence. 
Revering the Constitution thus turns out to be a form of self-worship, and the big problem with self-worship is that it doesn’t work in a world not of our making and beyond our control. I’m aware that some politicians and some intellectuals will say something to the effect that we do make our own reality. I doubt anyone really believes this, however. We can cope with reality, of course, changing things to our liking temporarily and at the retail level. But coping is not making, and retail is not wholesale. 
If we really could make our own reality our success would follow upon the mere declaration of it, and failure would be impossible. We could succeed by the simple act of declaring “We succeed!” just as God created the world in Genesis by saying let it be. If we could make our own reality the Constitution would be a good constitution and we’d be happy solely by proclamation. If we could make our own reality we’d have to see our present situation as a case of national masochism. Suffice to say that if we have made our own reality, the reality that we’ve made includes a reality beyond our making, and beyond our control. The proposition that we can make or have made our own reality is thus the reductio ad absurdum of constitution worship. 
Then there’s the problem of who the word “we” includes. Who is the ‘we’ in the proposition that “We the people decide what’s good and right for ourselves.” The U.S. Army took a step toward settling this problem in 1868 when it forced the Southern states to ratify the Fourteenth Amendment. This amendment and other constitutional provisions combine to make all native-born and naturalized persons members of the constituent we, regardless of race, parentage, religion, or wealth. This, at any rate, is the constitutional part of the answer to who we might be, and the constitutional part not only has a force of its own, it will register in any scientific answer. The social-scientific finding that segments of the population felt politically disfranchised would be visible partly in light of the legal-moral fact that it ought to be otherwise. But of course for much of the nation’s history – around three-quarters to date – it was otherwise. For much of the nation’s history, law-abiding and socially productive parts of the adult population were excluded from the constituent we, despite the creed that none should be governed without their consent. The nation’s history thus shows that the identity of the constituent we is itself a political problem, perhaps the biggest political problem. It makes no sense, therefore, to say that we decide the biggest questions; for with no prior agreement on the biggest questions, there is no we. 
The American constitutional text supposes a pre-existing community whose members aspire above all else to public goods like the common defense and the general welfare. The text is written as if these goods are real goods, goods that naturally attract competing conceptions. Articles I, V and VII indicate that the best versions of these goods and the means thereto will be pursued through a continuing process of public deliberation. By banning titles of nobility and religious tests for national office, Articles I and VI indicate that the evidence supporting policy choices will be accessible in principle to people generally, not solely to any special generation, blood line, or divinely favored calling or group. 
Agreement in these things – what and who we are, what we want most, how to find the best conceptions of what we want most, the best means thereto, and what counts as evidence in such matters – agreement in these things wouldn’t be everything, but it would be a whole lot – enough to keep things going. Disagreement in these things was enough to cause one civil war and may yet cause another. Agreement in these things depends altogether on the attractiveness of real goods, goods not of our making, goods like justice and the general welfare – without quotation marks. 
By implicitly denying the existence of such goods, constitution worshippers leave nothing for competing conceptions of an idea to get closer to. Competing conceptions are no longer versions of general ideas in whose light some conceptions are better than others; they’re just competing conceptions, period. You have your view of “Justice,” I have mine, and there’s no truth of the matter for us jointly to strive for. With nothing to get closer to, deliberation degenerates from a truth-seeking process to a bargaining process. Bargainers support good-faith bargaining only to the extent that its payoff is more attractive than that of other processes. Where processes like fraud and violence are likely to pay more, there can be no reason for bargaining. 
Constitution worship thus indicates that force is the ultimate source of what’s good and right – the source, rather, of what’s called good and right. This downward spiral from Constitution worship to moral skepticism and ultimately force makes constitution worship a bad idea. Better, I submit, to commemorate the founding than the Constitution. 
But this conclusion needs some refinement.  We should commemorate the founding and the framers, but commemorating them should have a larger point. If our observances focused on a particular act and particular actors, the reason would lie in the excellence of their particular product, which, like all man-made constitutions, is at best a contingent and potentially failed instrument of its ends. If there’s lasting, non-contingent value in commemorating our framers and our founding it lies in what they aspired to demonstrate, namely, mankind’s capacity for “establishing good government from reflection and choice.” They made and remade constitutions, we’re sprung from them, maybe we can emulate them, when the time comes, if it hasn’t already. Commemorating them makes sense if they can realistically serve as a model for our own conduct.
***
I know that this position opens me to the charge of lawlessness, ingratitude, and even impiety -- sin against a document and a system that we, actually or virtually, are sworn to preserve and pass to the future. So permit me a brief defense against this charge. 
First a quick review: I’ve argued that we should commemorate the founding, not the Constitution, and I’ve argued for commemorating the founding for the virtues it represents, not for the constitution it produced. My argument so far has been an argument from the possibility of constitutional failure, a possibility no one can deny. I’ve argued elsewhere to the same conclusion from the nature of the people’s welfare, which Madison says in Federalist 45 is the supreme object of any good government, regardless of form. Arguments from the possibility of failure and from the nature of human welfare appeal to goods higher than the positive law. Because American systems of law are expressly established to pursue these goods, laws disconnected from reasonable versions of these goods aren’t really laws, or so I contend.  
Though my instrumentalist attitude toward law reflects traditional doctrine, some will call it a formula for chaos, and I confess it may well be. Better, you might say, some authority, however flawed, than none at all. I respect the point. I ask you to recall the doubt I expressed about my position in my opening remarks. So let me try a different tack. Let me try to defend commemorating constitution makers and their virtues by appealing not to higher values but to the law itself, to the Constitution itself. 
Assume we all take an oath to preserve and defend the Constitution. I’ve taken it in good faith, many of you have done the same, and so have our representatives in all of our governments. Our question now is whether the oath favors the Constitution and the historical act that established it more than the virtues that the American founding aspired to represent. Here again, we can’t commemorate both at the same time, for a constitution that worked perfectly would eliminate the need for further acts of constitution making and reform, and celebrating virtues associated with constitution making and reform would be both pointless and subversive of a good government. Why remind people of things that aren’t needed anymore and whose revival might be harmful?  So, our question: Does the oath to preserve and defend the Constitution elevate this constitution and its founding over mankind’s capacity to establish good government from reflection and choice? Bear with me, please; I’ll be brief.  
Swearing to preserve and defend the Constitution is not promising to leave it as is, for the Constitution itself provides for change in Article V. By providing for amendments, Article V implies that the Constitution may need amending. Article V thus bestows on the Constitution a specific property, the property of amendability. The amendability of this constitution and therewith the opportunity and the right to redo our founding is thus made part of what we take an oath to preserve and defend. As an old teacher of mine once put it, our constitution is officially “open to thought” – that is, opened to reasoned change. Let’s think about this a bit further. 
In view of Article V, we’re under an obligation to preserve and defend almost no part of our existing constitution because almost every part is amendable. This includes Article V itself. We can reconsider Article V, and we may have to, for Article V has problems. Article V purports to put equal suffrage of the states in the Senate virtually beyond amendment by permitting change only on the consent of each affected state. In addition, three-quarters of the states are most unlikely ever to make the Constitution easier to amend than it presently is. These virtually unamendable provisions of Article V are virtually closed to thought -- closed to reasoned reconsideration. And because they are closed to rethinking, they offend the very principle of amendability that Article V would represent. 
Article V is thus at war with itself; it represents a principle that it violates. This isn’t a problem unique to Article V; it holds for any attempt to institutionalize thought – any attempt to reduce it to the processes or the agencies that govern our actual conduct. Under the right circumstances any process or rule can defeat the purpose it was designed to serve. Under the right circumstances (or the wrong ones) a rule can be at war with the principle that justifies it. If and when a constitution’s amending rule becomes unworkable or unworkable in a timely way, the rule ceases to be what the constitution says it is: part of larger scheme for approximating real goods. It ceases to be an amending rule because it fails to do the work of an amending rule. 
The framers of our present Constitution encountered such a situation in Article XIII of the Articles of Confederation. Here was a rule that gave a bare majority of the smallest state (1/60th of the nation’s total population) a veto over everyone else, and past experience had proved Article XIII unworkable. Madison was clear in Federalist 45 about the only rational course in this circumstance: ignore the old rule, submit a new rule to the people, and let them accept or reject the new rule as they choose to act on it or not. (45:263) Quoting from the Declaration of Independence and citing the nation’s revolutionary experience with unauthorized committees, congresses, and constitutional conventions, Madison said that “in all great changes of established governments, forms ought to give way to substance” lest the “transcendent and precious right of the people to ‘abolish or alter their governments” be rendered “nominal and nugatory” (40:265). Since the people can’t “move in concert towards their object” in a spontaneous fashion, Madison added, “it is . . . essential that such changes be instituted by some informal and unauthorized propositions, made by some patriotic and respectable citizen or number of citizens” (40:265). The country evidently agreed. It ignored the old Article XIII and followed the new Article VII to establish the new Article V and the rest of the new constitution. And it did all this in the only way it could peacefully have done so: by following the lead of “some patriotic and respectable . . . number of citizens” and approving propositions that were “informal and unauthorized.” 
So in my defense against the charge of lawlessness, I invoke the constitutional text that embodies the principle of amendability and the historic words and actions that honored that principle. Commemorating the founding as founding over both the Constitution and the Constitution’s founding would therefore be no lawless act. Nor would it violate the constitutional oath. The Constitution itself, as written, together with the actions that produced it and the tradition that justifies it -- all these things display a principle of amendability. 
This principle of amendability points ultimately not to a set of rules but, as Madison indicated, to a competent and patriotic leadership community that both trusts the public and enjoys the public’s trust. Our openness to thought – the possibility of government by reflection and choice -- depends on this ensemble of virtues and actors. So does the Constitution as written, and so, I think, does its survival.
***

In conclusion let me say that the nation today seems very far from the virtues and attitudes on display at the founding. I can’t explain with much confidence why this is so, but I will mention several possibilities. I personally would start with the rise of the religious right, the political power of the business community, and the grip of positivism on the social sciences, for each of these forces in its own way elevates man over nature and sees moral truth as an artifact of preference and will. Many of my friends will blame secular public reasonableness of the very kind I hold to be the Constitution’s central aspiration. And they may be right, for secular reasonableness can turn on itself, collapse into nihilism, and free people from the civilizing attractions and restraints of religion. All sides might blame the framer’s decision to rely less on public spiritedness in both the electorate and the government than on private incentives checking and balancing each other. Yet all can doubt whether anyone could have done better than the framers, for human nature may preclude a lasting relationship of trust between ordinary people and a competent and genuinely public-spirited elite, not to mention the problems of creating and maintaining the latter. 
In connection with this last thought, I’ll close by indicating a few implications of my remarks for Notre Dame’s program in constitutional studies. Let me say before I start that I speak solely for myself and not for my colleagues in the field of constitutional studies here at Notre Dame.
(1) The study of a constitution that’s open to thought should be open to the experiences of other nations and foster a constitutionalism that’s sensitive to the opinions of other nations – just as the founding fathers were. This means, among other things, active alliances between constitutional studies and the fields of moral and political philosophy, comparative constitutional law, and comparative politics. 

(2) A constitution that’s officially open to thought should really be open to thought. The honest study of that constitution cannot serve the partisan interests of dogmatic free marketers, dogmatic progressives, dogmatic religionists, dogmatic secularists, or dogmatic libertarians of either the right or the left. We should be up front with our donors about this. I say this not because I think that constitutional studies at Notre Dame is about to be captured by any group of donors.  I say this because such capture has happened elsewhere and can happen here. Constitutional studies programs are peculiarly vulnerable to capture by ideologues with lots of money, and awareness of that danger is essential to combat it. 
(3) Finally, the study of a constitution that’s open to thought should be open to the possibility of moral truth – truth about the best understanding of justice and other constitutional ends. Openness to the possibility of moral truth means more than morally relevant research. All social science research has moral relevance, including research that falsely purports to be value free. Openness to the possibility of moral truth also means more than the history of political philosophy. Who said what when is a different question from who, in reason, said rightly and what, in reason, we should say today. Openness to the possibility of moral truth means direct and self-critical moral inquiry. Closure to moral inquiry is more than a possibility in our political science department; indeed, it is a probability. Everything depends on personnel and program decisions in the next year or two. If these decisions follow recent departmental trends, constitutional studies at Notre Dame will either die or survive in a form that won’t be worth defending.   
I’ve said enough. If I’ve stepped on some toes I’ve done so from a conviction that this country’s future depends on an honest debate about constitutional fundamentals and that Notre Dame is uniquely positioned for a leading role in that debate. I urge everyone here to promote and take part in the debate. It’s the best way to honor the American founding.
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